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PART I
1 Preamble
The Preamble which is the introduction of the envisaged law against domestic violence should state clearly the approach that has been adopted in order to give the law parameters of interpretation. The most suited approach for proposed law against domestic violence in this case is comprehensive legislative approach. The Handbook for legislation on violence against women[footnoteRef:1]recommends this approach when stating that- [1:  United Nations, Handbook for Legislation on violence against women, Advance Version, New York, p.13] 

Legislation should be comprehensive and multidisciplinary, criminalizing all forms of violence against women, and encompassing issues of prevention, protection, survivor empowerment and support (health, economic, social, psychological), as well as adequate punishment of perpetrators and availability of remedies for survivors.

It is also important that legislation incorporate a multidisciplinary approach to addressing violence against survivors of domestic violence. For example, provisions on collaboration between the police, social services and health providers can be included into such laws.  On further commenting on the above mentioned recommendation it is acknowledged that legal frameworks should move beyond the limited approach of criminalizing violence against women taking into account a range of areas of the law, including civil, criminal, administrative and constitutional law. Addressing the prevention of violence, protection and support of survivors should also be included into such laws

Drawing inspiration from the dictates of the Handbook, the envisaged law against domestic violence is recommended to adopt a comprehensive legislative approach. The rationale behind the adoption is the fact that questions that have been asked probe both survivors’ understanding of domestic violence as perpetrated in its different forms and how they would like to see reforms in the law against domestic violence.  Service providers’ responses to questions adhere more to services they offer surviviors of domestic violence in the midst of scarcity of provisions in this regard. Other areas of importance are that a Comprehensive legislative approach should address provisions on sensitization, prevention and detection and the rights of survivors of domestic violence; create specific institutional mechanisms to address domestic violence; introduce regulations under criminal law and establish judicial protection for survivors.[footnoteRef:2]  [2:  ibid p.13] 


	Recommended Preamble
An Act to provide for protection, prevention and criminalization of domestic violence as well as advocacy for rights of survivors of domestic violence and related matters.




2      Preliminary 
Enacted by the Parliament of Lesotho
3   Citation and commencement 
1. This Act may be cited as the Domestic Violence Act, 2018 and shall come into operation on the date of publication in the Gazette.
4   Interpretation 
2. In this Act, unless the context otherwise requires-
“Court” means Local, Central or Magistrate Court whichever is nearer to the victim of domestic violence at the time of need;
“Complainant” means a person toward or in connection with whom domestic violence is committed, being committed or alleged to have been committed and who complains in a legal action
“victim’s representative  means any person who lays a complaint on behalf of the victim.
 “domestic violence” means violence as defined in section 6  ;
“domestic relationship” means a relations between a complainant and a respondent in any of the following ways-
(a) they are or were married to each other according to any law, custom or religion;

(b) they live or lived together in an intimate relationship, although they are or were not married to each other;

(c) they are parents of a child or are persons who have or had parental duties for that child, whether or not at the same time; or   

(d) they are family members related by blood, affinity, adoption or fostering.

“Economic abuse” means-

(a) the deprivation of economic or financial resources to which a complainant is entitled or which the complainant requires out of necessity;

(b) the unreasonable disposal of household resources or other property in which the complainant has interest;

(c) denying the complainant the right to seek  lawful employment or engage in any lawful income-generating activity;

(d) controlling the complainant’s income; or

(e) habitual drinking, use of recreational drugs and gambling to the extent that the family suffers;

“Emotional, verbal and psychological abuse” means-

(a) confinement;

(b) repeated threats to cause emotional abuse;

(c) repeated insults, ridicule or name calling;

(d) repeated exhibition of obsessive possessiveness or jealousy which constitutes a serious invasion of the complainant’s privacy, liberty, integrity or security; or

(e) an act, omission or behaviour which constitutes domestic violence, which if committed in the presence of minor members of the family, is likely to cause them mental instability;

“imminent harm” means, in relation to the complainant, harm that the complainant fears to be imminent taking into consideration the history of the respondent’s known violent behaviour towards the complainant. 

“Minister” refers to the Minister responsible for gender;

“Child ” means a person below age of 18;

“Physical abuse” means
(a) physical assault or any use of physical force against another person;
(b) forcibly confining or detaining another person, or
(c) depriving another person of access to adequate food, water, clothing or shelter.

“Sexual act” means-

(a) direct or indirect contact with anus, breasts, penis, buttocks, thighs or vagina of one person and any other part of the body of another person or any object used for sexual gratification;

(b) exposure or display of the genital organs of one person to another;

(c) insertion of any part of the body of a person into a vagina or anus of another person; or

(d)  cunnilingus, fellatio or any  other form of genital stimulation; 

“Sexual abuse” means unlawful sexual act occurring under coercive circumstances by which the perpetrator engages in any of the following acts -

(a) there is an application of force, whether explicit or implicit, direct or indirect, physical or psychological against the complainant;
(b)  there are threats, whether verbal or through conduct-

(i) of the application of physical force to the complainant;

(ii) to cause harm other than bodily harm, use extortion against, public humiliation, disgrace or mental harassment of the complainant;

(c) the complainant is coerced to reproduce;;

(d) the complainant is affected by-

(i) physical disability, mental incapacity, sensory disability, intellectual disability, other disability whether permanent or temporary; or

(ii) intoxicating liquor, drugs or any substance which mentally or
physically incapacitates the complainant; or

(iii) sleep, 
to such an extent that the complainant is incapable of understanding the nature of sexual act or deprived of the opportunity to communicate unwillingness to submit or commit to the sexual act.
(e) A perpetrator knowing or having reasonable grounds to believe that he/she is infected with a sexually transmissible infection, the human immune deficiency virus or other life threatening disease does not, before committing the sexual act, disclose to the complainant that he/she is so infected.
“Stalking” means engaging in a pattern of conduct that induces in a complainant fear of imminent harm or feelings of annoyance and aggravation manifested through the following-

(a) repeatedly watching or loitering outside of or near any place the complainant resides, works, carries on business, studies or happen to be;

(b) repeatedly making, sending or delivering or causing another person to repeatedly make, send or deliver abusive and offensive calls or electronically transmitted messages, letters, telegrams, packages, facsimiles, electronic mails or objects to the complainant;

(c) repeatedly uttering or conveying a threat or causing a complainant to receive a threat  which induces fear of imminent harm in the complainant; or

(d) repeatedly following, pursuing or accosting the complainant.

“Technological abuse” includes abuse where a person who with intent to threaten, annoy, intimidate  or defame another person’s reputation, dignity or safety, telephones, or makes by means of a communication device, supplies, sends and shares, exposes or displays gratuitous violence, nude or seminude material, photos or videos and or sexually suggestive messages to another person. 
“Restorative Justice” includes a system of either criminal justice or civil justice which focuses on the needs of offenders, survivors of domestic violence and community at large by
(1) providing an opportunity to the person or persons who are in a domestic relationship or community affected by the harm caused to express their views regarding the impact of such harm;
(2) encouraging restitution;
(3) promoting forgiveness and or reconciliation between persons who are in a domestic relationship; and
(4) empowering communities to address problems of persons in a domestic relationship before resorting to criminal justice with a view to avoiding the latter course.


5. Territorial Application 
(1) The jurisdiction of the courts of Lesotho for the purposes of this Bill extends to every place within Lesotho.
(2) When an act which, if wholly done within the jurisdiction of the court, would be an offence against this Bill, is done partly within and partly beyond the jurisdiction, every person who within the jurisdiction does or makes any part of such act may be tried and punished under this law in the same manner as if such act had been done wholly within the jurisdiction.
(3) An offence committed by any citizen of Lesotho within the confines of a Lesotho diplomatic mission abroad shall be triable within Lesotho as if the offence had been committed within Lesotho.



PART II

6. Meaning and scope of domestic violence
In the past, legislation regarding violence which manifested in assaults and/or assault with intention to cause grievous bodily harm was intended to address physical violence only. However, as a more nuanced understanding of the nature of domestic violence emerged, a number of countries have enacted and/or amended legislation to adopt definitions which included some or all of the following types of violence: physical, sexual, emotional and/or psychological, and patrimonial, property, and/or economic violence.[footnoteRef:3]  [3:  Handbook for legislation on violence against Women. United Nations, New York p. 25] 


In practice, definitions of domestic violence that include psychological and economic violence may be problematic. Psychological violence is very difficult to prove. It is therefore essential that any definition of domestic violence that includes psychological and/ or economic violence is enforced in a gender sensitive and appropriate manner. The expertise of relevant professionals, including psychologists and counselors, advocates and service providers for complainants of violence, and academics should be utilized to determine whether behavior constitutes violence. It is in the spirit of above stated comment that proposed meaning of domestic violence provides thus-
6.  For the purposes of this Act, domestic violence means any unlawful and wrongful act, omission or behavior and includes the following-

(a) Physical abuse;
(b) Sexual abuse;
(c) Economic abuse;
(d)  emotional, verbal, economic or psychological abuse;
(e) stalking;
(f) malicious damage to the complainant’s property;
(g) forcible entry into the complainant’s residence where the parties do not share the same residence;
(h) the unreasonable disposal of the household property in which the complainant has an interest;
(i) abuse based on the following cultural or customary practices which discriminate or degrade the complainant and this includes-
(i) forced child marriages; or
(ii) forced wife inheritance ( ho kenela) 
(iii) unconsentual sexual intercourse between father-in-law and married daughter-in-law;
(j) abuse perpetrated against a complainant’s age of minority status or elderly status or suffering from any disability or any disorder whose effect is to render the victim inability to protect himself or herself;
(k) neglecting a person with disability within domestic sphere where there is duty of care and or legal obligation on the part of the perpetrator to provision of adequate care, food, clothing, shelter, education and health while the perpetrator is able to do that;
(l) subjecting a person living with disability within domestic sphere to abuse, whether physical, verbal, emotional harassment, psychological, economic or material where there is a duty of care and or legal obligation on the part of the perpetrator to protect him; 
(m)  neglecting an elderly person within domestic sphere where there is duty of care on the part of the perpetrator  to provision of adequate care, food, clothing, shelter, and health while the perpetrator is able to do that; 
(n) subjecting an elderly person within domestic sphere to abuse whether physical, verbal, emotional harassment, psychological, economic or material; 
(o) subjecting a person within domestic sphere to technological abuse.

7 Prohibition of domestic violence

    (1) A person in a domestic relationship shall not engage in domestic violence.
	(2) A person in a domestic relationship who engages in domestic violence commits an offence and is liable on conviction to a term of imprisonment and fine provided for under section…(offences and penalties)

8. Reporting acts of domestic violence

In order to ensure that officials charged with implementing legislation on domestic violence fully adhere to their responsibilities, there is a need for legislation to provide penalties for non-compliance. 
(1)	Any person may report acts of domestic violence against another person in that domestic relationship to the Police officer.
(2) 	Any person who without reasonable excuse fails to report an act of domestic violence commits and offence.

PART III
 Restorative Justice

9. (1)	Where a need for restorative justice process has been established by the parties in domestic violence, an ad hoc council shall be convened with objective of guiding the process.
Provided that where relevant, such as in a rural setting, the village chief shall be informed of the process and the outcome.
Provided further that such a chief shall not be a party to the restorative justice process.
	(2)	An ad hoc council shall determine its own procedure in accordance with the provisions of Section 10 below.

10. Referral to Restorative justice process
(1) Referral to restorative justice process may be made by-
(a) A victim;
(b) A victim’s representative;
(c) perpetrator
(d) A chief;
(e) Police officer;
(f) Prosecutor;
(g) Court officials and
(h) Civil societies or non-governmental organizations.
11.	Restorative justice process
(1)	The Restorative Justice process shall be held at a place which is most convenient for the complainant.
(2)	A Restorative Justice process shall involve-
(a) The victim and the perpetrator;
(b) Two people of complainant’s choice;
(c) Two people of the perpetrator’s choice ; and
(d) A member of the community where the victim and the perpetrator reside who shall be the chairperson.
(3)  Where the victim is a child or by reason of disability is unable to represent himself, the victim’s representative shall lodge a complaint on his behalf.
(4) A person who lodges a complaint shall be called a plaintiff and the person defending the case shall be called the defendant.

      (5)	A member referred to in sub section (2) (d) shall be a person who is-
(a)  well known by a community as a person of good moral standing and shall be authenticated by the village chief and
(b)  trained on issues of restorative justice. 
(4) The record of proceedings shall be in writing only and may not be machine typed;
(5) It shall be the responsibility of the person chairing the proceedings to cause the following:
(a) Reduction n of the proceedings into writing;
(b) Authentication of the record; and
(c) ensuring that both the complainant and perpetrator of domestic violence have each his or her individual copy of the record;
(d) authentication of the record shall be made by affixing of signatures of both the complainant and the perpetrator on each page of the record of proceedings;
(e) the record shall be stamped from the office of the chief.
(6)   Where the case is referred to restorative justice process and the complainant and respondent do not agree on the decision made at the forum, the case or matter may be referred to the police and or a court of law depending on the circumstances of the case.

12.	Noncompliance with Restorative Justice Resolution

(1) Where perpetrator fails to comply with resolutions taken during restorative justice process, it shall be the duty of the complainant to take the following measures–
(a) Report the violating act or acts of the perpetrator to the police where deemed necessary  or
(b) Take the matter to a relevant court of law for application of a protection order.
       (2) Where in the opinion of the police officer attending the matter, it appears that         from the magnitude of the matter that has been reported, restorative justice may be one of the appropriate courses, it shall be the duty of the police officer to enquire whether or not such a process has occurred between the victim and the perpetrator;
(3)	If the process has occurred, the police officer shall investigate the case in order to establish whether it is prosecutable or not.
(4) 	Where the process has not occurred, the police officer shall summon the alleged perpetrator on a date to be disclosed to the victim;
(5)	On the agreed date, it shall be the role of the police officer to -
(a)	inform the parties about the restorative justice process; and
(b)	to find out from the parties whether they want to resolve their differences through the restorative justice process or not;
(6)	If parties agree to the proposition, the police officer shall direct the matter to be resolved through the restorative justice process.
(7)	If in the opinion of the victim, restorative justice process shall not bring solution to the matter, the police officer shall not impose restorative justice procedures upon the parties;
(8)	where the police officer establishes that the case is not prosecutable, he will advise the victim on options available.
(9)	options available include proceeding civilly to seek a protection order.

PART IV

PART IV – APPEARANCE OF PARTIES

Audience in court
	13. The following persons are entitled to an audience in the court:
(a) A plaintiff in person or his duly authorized representative;
(b) A defendant in person or his duly authorized representative;
(c) A party’s family member including spouse, child, brother, sister, and parent or guardian;
(d) An attorney; or 
(e) An advocate, only when duly instructed by an attorney.
           14	Power to require appearance of certain persons
15.	 The court may, at any stage of the proceedings, require the personal appearance of any person outside of a domestic relationship who may be able to answer material questions pertaining to the application.
	Parties to appear at hearing
16.	(1) On the fixed hearing day, the parties shall be in attendance in the court in person or through their agents or legal representatives and the application shall be heard.
         (2) Where neither party appears when the claim is called for hearing, the court shall make an order that the application be struck out or in cases appeal that the appeal be dismissed.
17.	Non-appearance of defendant
16. Where the plaintiff appears and the defendant does not appear on the date fixed for hearing:
(a) if it is proved that the notice was duly served, the application shall be heard in the absence of the defendant;
(b) if it is not proved that the notice was duly served, the court shall direct a second notice to be served on the defendant;
© if it is proved that the notice was served on the defendant but not in sufficient time to enable him to appear on the day fixed therein, the court may adjourn the hearing to a definite date;
(c) if it is proved that the notice was not served on the defendant through the serving officer or the messenger’s negligence or default, the court may adjourn the hearing to a definite date.
18.	Effect of striking out
	(1)	Where an application is struck out under section 15(2), the plaintiff may apply in writing for reinstatement of the application.
	(2)	Where the plaintiff satisfies the court that there was good cause for his non-appearance, the court may make an order to appoint a day for proceeding with the application.
Subsequent appearance
19.	Where the court has adjourned the hearing of the application, and the defendant appears at or before the hearing and shows good cause for his previous non-appearance, he may, upon such terms as to costs or otherwise as the court may direct, be heard in answer to the application as if he was heard on the day fixed for his appearance.

Plaintiff failing to appear
20.	(1)	Where the defendant appears and the plaintiff does not appear when the application is called on for hearing, the court shall make an order that the application be dismissed.
	(2)	Notwithstanding subsection (1), where the defendant admits the claim or part thereof, in which case the court shall make an order against the defendant upon such admission.
	(3)	Where part only of the claim has been admitted, the court shall dismiss the application as it relates to the remainder portion of the claim. 

Effect of dismissal
21.        (1)Where the application is wholly or in part dismissed under section 19, or an appeal is dismissed under this law, the applicant shall be barred from bringing a new application in respect of the same claim.
(2) Nothing in subsection (1) shall preclude the plaintiff from applying for an order to set the dismissal aside within one month of such dismissal, and if satisfies the court that there was good cause for his non-appearance, the court shall make an order setting aside the dismissal upon such terms as to costs or otherwise as it deems just, and shall fix a day for proceeding with the application.
(3) No order shall be made under subsection (2), unless notice of the application has been served on the defendant.
(4) Nothing in subsection (2) shall preclude the applicant form applying for an order to set the dismissal aside within one month of such dismissal, and if he satisfies the court that there are good cause for his non-appearance, the court shall make an order setting aside the dismissal upon such terms as to costs or otherwise as it thinks just, and shall fix a day for proceeding with the application.
(5) No order shall be made under subsection (2), unless notice of the application has been served on the defendant.

PART V – PROTECTION ORDERS
 22.	Application for protection order
(1)	A victim or a victim’s representative may apply to court for a protection order.
(2) A victim’s legal representative may apply to court for a protection order on behalf of the victim and such application shall be taken to have been made by the vicitm.
(3) The application for protection order shall be made to prevent the offender from committing or threatening to commit an act or acts of domestic violence against the victim.
(4) The application may be filed in a court situated where-
(a) The victim resides, carries business or is employed,
(b) The offender resides, carries business or is employed, or
(c) The act of domestic violence occurred or is occurring
(5) The application shall be made ex-parte, unless the court otherwise orders it to be done on notice. 


23.	Persons in need of protection order
(1)	Any person in a domestic relationship to whom an act of domestic violence in accordance with section 6 has been committed shall be in need of protection order.
(2)	A witness to a case of domestic violence shall be protected under this law.
24	Interim Protection Order
	(1) Where an application is made ex parte to the court for a protection order, the court shall issue an interim protection order if it considers the order to be in the best interest of the vicitm.
	(2) In determining whether it is in the best interest of the victim to issue protection order, the court shall consider
	(a) whether there is risk of harm to the victim or victim’s representative if the order is not made immediately;
	(b) whether it is likely that the applicant will be deterred or prevented from pursuing the application if an order is not made immediately; and 
	© whether there is reason to believe that the offender is deliberately evading service of notice of the proceedings and the victim or a person in a domestic relationship with the offender will be prejudiced by the delay involved in effecting service.
(6)  An interim protection order shall be for a period of not more than three months.
(7) The Court shall when making an interim protection order, where the offender is not already before the court, summon the offender to appear within the period of three months to show cause why the interim order should not be made final.
(8) If the defendant against whom a summon has been issued under subsection (4) is absent from Lesotho, or is in Lesotho but service of the summons cannot be effected in the prescribed manner, the court may direct service of the summons to be made by publication thereof in a newspaper circulating at any place where such court has reason to believe the defendant to reside or to be.
(9) Where the address of the defendant is known, the Court may direct service of such summons by registered post. The cost of such service under this section shall be borne by the plaintiff.
(10) Upon the day appointed for hearing, and upon proof of service of the summons, the court shall enquire into the matter of the complaint whether defendant be then present or not.
(11) Where the court is satisfied that the plaintiff is in fact abused the Court may give judgment in favour of the plaintiff.


25.	 Grant of protection order
(1)	The court may issue a protection order to prohibit a defendant from committing or threatening to commit an act of domestic violence against the plaintiff.
(2)	The protection order may prohibit the defendant from
(a)  Committing or threatening to commit any act of domestic violence; or
(b) Physically abusing the plaintiff;
(c) Forcibly confining the plaintiff;
(d) Depriving the plaintiff access to adequate food, clothing and shelter;
(e) Forcing the plaintiff to engage in a sexual conduct that abuses, humiliates or degrades the plaintiff or otherwise violates the plaintiff’s sexual integrity;
(f) Depriving or threatening to deprive the plaintiff of 
(i)	economic or financial resources to which the plaintiff is entitled by law  by ordering the defendant to pay  at such intervals, in such a manner, and to such a person as the Court may deem fit, a  monetary relief in respect of the plaintiff’s needs and those of any child or dependent of the plaintiff; and
(ii) household utilities required by the plaintiff as a matter of necessity	
(g) Contacting the plaintiff at work or other places frequented by the plaintiff;
(h) Contacting the plaintiff by telephone or any form of communication;
(i) Disposing or threatening to dispose of movable or immovable property in which the plaintiff has a material interest;
(j) Destroying or damaging or threatening to destroy or damage property in which the plaintiff has a material interest;
(k) Hiding or hindering the use of property in which the plaintiff has a material interest;
(l) Harassing the plaintiff;
(m) Entering the plaintiff’s residence without consent, where the parties do not share the same residence;
(n) Emotionally, verbally or psychologically abusing the plaintiff;
(o) Coming within fifty metres of the plaintiff or
(p) hindering the plaintiff to enjoy and exercise his right of seeking lawful employment or engaging in lawful income generating activity;
(q) hindering the plaintiff to manage his finances for the benefit of the family 
(r) hindering the plaintiff or any child or dependent of the plaintiff access to their place of residence and use of the associated facilities where the defendant is in occupancy of the matrimonial home;
(s)  occupying the matrimonial home for a specified period of time to be determined by the court;
(t) Doing an act which the Court considers is not in the best interest of the plaintiff. 	

(3) Where it deems appropriate, the court may order the plaintiff and the defendant or both to undergo counseling.

26.	Variation or revocation of the protection order
(1) A person in favour of whom a protection order has been granted may apply to court for the variation or revocation of a protection order in the prescribed manner.

(2) The court may vary or revoke the protection order where it is satisfied that good cause has been shown for the variation or revocation of the protection order if the complainant or the complainant’s representative shows that-
(a) a minimum period of six months has passed since the most recent act of domestic violence occurred;
(b) the perpetrator has stopped using any form of abuse against the victim;
(c) the perpetrator is participating in a rehabilitation programme for perpetrators.

Provided that the court shall not vary or revoke the protection order to the complainant unless it is satisfied that the application is made free and voluntarily.



27	Enforcement of a protection order
(1) Where, the perpetrator breaches a term or condition of the protection order the victim or the victim’s legal representative may report the violation of protection order to the court of law that has granted the order .

(2)	The Court receiving the complaint may issue a warrant against the perpetrator to show cause why he has failed to abide by the order.
(3)	 If the is satisfied that the perpetrator has defaulted, it shall hold the perpetrator to be in contempt and commit him to six months imprisonment without the option of fine.

PART VI
28	Duties of police officers and free medical treatment in cases of domestic violence
According to the Handbook for legislation on violence against women, police play a crucial role in any coordinated response to (domestic) violence.[footnoteRef:4] However, survivors of domestic violence often hesitate to call police because they fear their family attitudes in that, women survivors of domestic violence may be ostracized for having taken their husbands to jail[footnoteRef:5]. Other than family attitudes, survivors of domestic violence often fear that they might not be taken seriously or be considered to be lying and may have little confidence in the justice system. It is on the basis of the above stated factors that proposed law against domestic violence should clearly spell out duties of police officers thus-  [4:  Handbook for Legislation on Violence against Women, United Nations New York, 2009 p.39]  [5:  Lesotho Law Reform Commission, Domestic Violence Issues Paper, p.12.] 

(1) The Commissioner of Police shall ensure that every police station is staffed by at least 2 police officers with relevant expertise in domestic violence and other related matters.
(2)   Where it is established that parties have gone through the restorative justice process, the police officer shall further advise with the procedure before proceeding with investigations.
(3) Where it is established that parties have not gone through the restorative justice process, the police officer may refer the matter to the restorative justice process upon obtaining consensus from the parties.
(4) Where anyone of the parties is aware of the restorative justice process but does not consent to becoming party thereto, the police officer shall proceed with the investigation.
(5) Police officer shall make a record of his investigation as part of police docket to the prosecutor.
(6) Police officer to whom a complaint of domestic violence is reported and tasked with investigating any such complaint shall-

(a) promptly obtain for complainant or advise the complainant on how to obtain shelter or medical treatment or assist the complainant in any reasonable and suitable way; 
(b) interview the complainant and witnesses including children, in separate rooms to ensure there is opportunity to speak freely;
(c) record the complaint in detail;
(d) file an official report on the complaint;

(e) provide protection to the complainant’s representative who has reported the offence.
(f) advise the complainant of the right to apply for relief under this Act or any other Act; and

(g)  advise the complainant of  the right to lodge a criminal complaint:

(7) Police assistance to a victim under subsection 6(a) consists of issuing a medical form to the victim and where necessary sending the victim to a medical facility.
(8) A victim of domestic violence who is assisted by the police to obtain medical treatment under subsection 6(a) is entitled to free medical treatment from the State.
(9) In case of emergency or a life threatening situation a victim of domestic violence may receive free medical treatment pending a complaint to the police station.
(10) A complainant who is not satisfied with the services of a police officer with whom the complaint has been lodged shall have the right to  appeal to the senior officer responsible for the station.

29	Arrest by the police officer
(1)	A police officer shall, after taking into account the factors mentioned under subsection (2), arrest any person alleged to have committed or who is threatening to commit an act of domestic violence which constitutes a criminal offence against the complainant.

	(2)	In determining whether or not to arrest any person mentioned under subsection (1), a police officer shall take into account-

(a) the risk to the safety, health or well- being of the complainant; and

(b) the seriousness of the conduct constituting the alleged act of domestic violence; 

(3)The police officer shall take all reasonable steps to bring the person alleged to have committed or is threatening to commit an act of domestic violence before the court within 48 hours of the arrest. 



30	Records of domestic violence
(1)	Where a police officer intervenes, in any manner, in a case of domestic violence or receives a report of an incident of domestic violence, the police officer shall, regardless of whether criminal charges are laid or pursued, fill in and issue to the complainant the prescribed form, which shall include any prescribed information.

(2)	A copy of a form completed in terms of this section shall be retained at the police station in question and a copy shall be forwarded to the Commissioner of Police.

(3)The Commissioner of Police shall compile annual statistics to the Minister of Home Affairs, who shall table such statistics before Parliament annually. 

PART VII 
 Procedure before Trial

31	Court shall convene within its area of jurisdiction
(1) Before the court process commences, the court officer shall inquire whether the complainant and the respondent have gone through the restorative justice process or not.
(2) Where it is established that parties have gone through the restorative justice process, the matter shall proceed to trial.
(3) Where it is established that parties have not gone through the restorative justice process, the court officer will refer the matter to the restorative justice process upon obtaining consensus from the parties.
 
(4) Where anyone of the parties is aware of the restorative justice process but does not consent to becoming party thereto, the court shall proceed with the trial.

(5) In criminal proceedings under this Act, the court before which such proceedings are held shall, to the extent authorized by the provisions of the Constitution, direct that any person whose presence is not necessary at such proceedings not be present, unless the complainant and accused otherwise request.

(6) Where the complainant and the accused are disagreeing under subsection (4), the court shall decide as it deems fit.

(7) Where the complainant is a child, the court shall take into consideration, and act in accordance with the best interests of the child.

(8)  No person shall publish in any manner, any information which might, directly or indirectly reveal the identity of any party to the proceedings of domestic violence.

(9) At any time before or during the trial stage of cases of domestic violence and, if the complainant wishes to drop a case, the presiding officer shall not close it without inquiry of the reasons for which the complainant wishes to drop the case.

PART VIII 
Rights of the complainant and duties of prosecutors

32	Duties of the prosecutors
Given the fear and intimidation to which survivors   of (domestic) violence are subjected, it is important that public prosecutors, or their equivalent, be assigned to cases of (domestic) violence.[footnoteRef:6] Lack of information and or intimidation regarding the legal process can be intimidating for the complainant; preclude her from engaging fully and completely in the case; deter her from continuing with the prosecution, particularly in cases of domestic violence; and threaten her safety. If there is a change in the perpetrator’s bail and or imprisonment status and the victim is not informed, the victim may not be able to keep herself safe.  If the victim is not informed of relevant court dates and proceedings, she may not understand what is happening and or miss important dates.[footnoteRef:7]  It is in the light of the above stated explanatory notes that duties of the prosecutor for the envisaged law against domestic violence should be clearly spelled out thus- [6:  ibid p.40]  [7:  ibid p.40] 


32	(1)	(a) 	The prosecutor shall ascertain whether parties have gone through restorative justice process or not.
		(b)	Where it is established that parties have not gone through the process, the prosecutor shall refer the matter to the restorative justice system upon consensus of the parties to it.
		©	Where any of the parties objects to the referral, the prosecutor shall proceed with the matter. 
		(d)	The prosecutor shall orientate the complaint with the court structure and proceedings.

(e)	The prosecutor shall inform the complainant of-

(a) the place, date and time of the first appearance of the accused in court;
(ii) the right of the complainant to attend any proceeding and to present information or evidence to the court which may be relevant in determining whether an accused should be granted bail, what conditions to be imposed or any matter in the proceedings;
(iii) the complainant right to request the prosecutor in the bail proceedings to present any information or evidence to the court that may be relevant to any question under consideration by the court in the proceedings.

(iii) all the information necessary to lessen the impact of the trial on the complainant; and

(iv) general progress of the case and any postponements on the hearing of the case;

(f) The prosecutor shall by way of affidavit or oral evidence state to the court-

(i) whether the provisions of paragraph (e) were duly complied with, and if they were not complied with, the reasons for not complying with any of such provisions;

(ii) the manner in which the complainant was informed; and

(iii) the date and time when the complainant was informed;

(g) where one of the parties is a child, refer the matter to children’s-
 court; 

(h)  ensure expeditious delivery of justice on behalf of the complainant; and
(i) Present before the court the record of inquiry submitted by police officer on whether the complainant and respondent have been through the restorative justice process or not.

(j)	The evidence presented under this section shall form part of the bail proceedings.
(k)	If a complainant is present at the proceedings at which bail is considered in respect of an accused who is in custody and the proceedings are postponed, the court shall inform the complainant of the date on and time at which such proceedings have been postponed and of the complainant’s rights under subsection 1 (e).
(l)	if a complainant is not present at the proceedings under subsection (6), the court shall enquire into the question whether the complainant had knowledge of such proceedings, and shall
	(a)	if it is satisfied that the complainant had knowledge of the proceedings direct that the matter be dealt with in the absence of the complainant; or
(b)	if it is not satisfied that the complainant had knowledge of the proceedings, postpone the proceedings in order for the complainant to be present:
Provided that, if it is in the interest of justice, the matter shall be dealt with immediately.
(m)   Where the complainant referred to under subsection (4) is not present, the investigating officer in the proceedings shall inform the complainant –
(i) Where bail was granted to the accused, of the granting of the bail and conditions of bail imposed; or 
(ii) Where the proceedings were postponed, or the date on and time at which the proceedings were postponed and of the complainant’s rights under subsection 1(e).
(n) If an accused who is in custody is released on bail, the court may add further conditions of bail to ensure that the accused does not make contact with the complainant.  


Special duties of prosecutor

33	In criminal proceedings where an accused is charged with an offence of a domestic violence nature, the prosecutor shall consult with the complainant in the proceedings in order to-
	(a)	ensure that any information  relevant to the trial is obtained from the complainant, including information relevant to the question whether the accused is to be released on bail and, if the accused were so released, whether any conditions of bail are to be imposed;
	(b)	orientate the complainant with the court structure and procedures; and
	©	provide any information to the complainant necessary to lessen the impact of the trial on the complainant.

PART VIV

Duties of Victims of Crime and Support officers 

34	(1) The Victim of Crime and Support Officers shall ascertain whether the complainant and defendant have gone through the restorative justice process or not.

(2) Where it is established that parties have not gone through the process, the Victim of Crime and Support Officer shall inform the parties about the process.
(3) If one of the parties does not consent to becoming the party thereto, the Victim of Crime and Support Officer shall refer the matter to prosecutors.
(4) Where consensus has been established that parties want to engage with the restorative justice process, the Victim of Crime and Support Officer shall proceed with the matter and record the decision as deed of settlement between parties.
(5) If the matter for which the Victim of Crime and Support Officer is entertaining is of criminal nature, the decision will be forwarded to the prosecutors for final presentation before the magistrate in order to obtain a court order.
(6) If the matter for which the Victim of Crime and Support Officer is entertaining is of civil nature, the decision will be forwarded to the clerk of court for final presentation before the magistrate in order to obtain a court order.

Powers of officers presiding in the Family Court
35.	Whenever the decision on the domestic violence is reached by VCSO and gets presented before the presiding officer, it shall be the duty of the presiding officer to exercise one or more of the following powers-
(1) Confirm the decision by making it an order of court;
(2) Substitute or amend the decision and make an appropriate order; or 
(3) Reject the decision and proceed with the trial.


PART IX 
Institutions

Establishment of shelters for victims of domestic violence
36.	(1)	The Minister responsible for Gender shall, in consultation with Minister responsible for Finance and for Social Development ensure the establishment of  shelters for victims of domestic violence.

(2)	A person in charge of shelters shall ensure that the shelters-

(a) comply with the standards prescribed by the Minister; and 

(b)  provide-

(ii)institutions or organizations which may be approached for assistance or information;
(iii)legal or other measures available to ensure their safety;

(c) include appropriate measure aimed at reaching rural communities;

(d) Where possible,  ensure that services are provided in a language understood by victim; 

(e)  establish statistical data base in collaboration with other service providers for cases of domestic violence for submission to Bureau of Statistics;[footnoteRef:8] and [8:  The collection of data, including statistical data is fundamental for monitoring the efficacy of legislation. concerted effort in this regard is seen as an appropriate strategy to be adopted by service providers dealing with cases of domestic violence.] 


(f) ensure that such statistical data to be disaggregated by sex, race, age, and other relevant characteristics.

PART X 

Offences and penalties

37.	(1)	The sentences under section 26 shall apply and be enforced by the local, central and magistrate courts unless extenuating circumstances or the proper consideration of the individual circumstances of the accused or lawful intimate relations between the perpetrator and the victim dictate otherwise.
(2)	Where the appropriate penalty is beyond the ceiling of penal powers of the trial court, it shall, after conviction, send the case to the court up the hierarchy for sentence.
(3)	Marriage or any other relationship shall not be a defense against a charge under this Act where it is shown that:
		(a) the complainant spouse or partner was sick;
(b) the accused spouse or partner had or was reasonably suspected to have sexually transmissible disease or  other life threatening disease;
©violence or threats were used to engage in a sexual act;
(d)there is judicial order or restraint in respect of the accused;
(e) the spouses or partners are separated by an order of Court; or
(f) one of the spouses had deserted
(4)	(1) A person who-

(a) commits an act of domestic violence under section 6(a) and (f) is guilty of an offence and is liable in a case of first conviction, where a person has been assaulted to a fine not exceeding five thousand maloti or to imprisonment for a term of up to one year or both.
(b) commits an act of domestic violence under section 6(b) is guilty of an offence and is liable on conviction -
(i) where the offence committed is exposure or display of genital organs by one person to another, the court may impose any appropriate sentence;
(ii) where the offence is committed under the coercive circumstances to imprisonment for a period of not less than eight years;
(iii) where the convicted person is infected with human immunodeficiency virus or other life-threatening disease but at the time of the commission of the offence had no knowledge or reasonable suspicion of the infection, to imprisonment for a period of not less than ten years;
(iv) where the convicted person is infested with human immunodeficiency virus and at the time of the commission of the offence the person had knowledge or reasonable suspicion of the infection, to the death penalty.
© commits an act of domestic violence under section  6(h) is guilty of an offence and is liable on conviction to minimum imprisonment of fifteen years.
(d) commits an act of domestic violence under section 6(n)is guilty of an offence and is liable on conviction to a fine not exceeding twenty thousand Maloti or to imprisonment for a period not exceeding twenty months or both;
(e)Commits an act of domestic violence under section 6(a) and(f)  is liable in a case of second conviction on the same offence
(i) where the complainant has suffered grievous bodily or mental harm as a result of the offence,
(ii) the complainant is by reason of disability exceptionally vulnerable,
(iii) the convicted person has a sexually transmissible disease and at the time of the commission of the offence was aware of the sexually transmissible disease,
 to a fine not exceeding fifteen thousand maloti or to imprisonment for a period of not less than fifteen years.
	(2) A person who-
 
(i) breaches the terms of protection order or any order under this Act;
(ii) makes false or misleading statements in an application or affidavit under this Act; makes
(iii)   publications prohibited under this Act.

commits an offence and is liable, on conviction, to a fine of M5,000.00 or imprisonment of 5 years or to both a fine and imprisonment.

(4) Where a person commits an offence under this Act, in furtherance of the commission of an offence committed against the same complainant under this Act, the court shall regard the subsequent offence as aggravating circumstances in sentencing the offender.

PART XI
Miscellaneous
Duties of education 
38.	 It shall be the duty of education to -
(1)  include into schools curriculum sexual and gender based violence from early childhood development up to high school level and
(2) instruct activism against  sexual and gender based violence among teachers, students and parents 

Incitement
39.	A person who incites another person to commit an act of domestic violence commits that act in person.



Regulations
40.	The Minister may make regulations in furtherance of the provisions and objectives of this Act.
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